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FILED
December 3, 2025
State of Neveda
E.M.R.B.

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

LANDER COUNTY CLASSROOM TEACHERS

ASSOCIATION, Case No. 2025-014
V. PANEL D

LANDER COUNTY SCHOOL DISTRICT,

Respondent.

TO: Complainant and its attorneys, Francis C. Flaherty, Esq. and Dyer Lawrence, LLP;
TQ: Respondent and its attorneys, S. Jordan Walsh, Esq. and Littler Mendelson, P.C.
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE pursuant to NRS 233B.121(2).

that the Government Employee-Management Relations Board (“Board”) will conduct a hearing in the
above-captioned matter:
PANEL

This case has been assigned to Panel D. Vice Chair Michael A. Urban, Esq. shall be the
Presiding Officer. The other panel members are Board Member Michael J. Smith and Board Member
Jerry Keating.

DATES AND TIMES OF HEARING

Monday, March 30, 2026, at 8:30 a.m.; continuing Tuesday, March 31, 2026, if necessary,
at a time to be determined during the hearing.
Iy
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LOCATION OF HEARING

The hearing will be held in the Carl Dodge Conlerence Room, which is located on the fourth
floor of the Nevada State Business Center, 3300 W. Sahara Avenue, Suite 490, Las Vegas, NV 89102,
The hearing will also be held virtually using TEAMS. The Commissioner and the Deputy Attorney
General assigned to the agency will be present in person, The remaining Panel member(s), the attorneys
of record, witnesses, and court reporter will be present via TEAMS. If the court reporter is not attending
in person at a physical location but will be present online, the Complainant shall work with the court
reporter to ensure that the court reporter will also be able to use TEAMS.

Preliminary motions will be heard at the beginning of the hearing. The Panel may deliberate and

take possible action on this case after the hearing has concluded.

DETAILS REGARDING EVENTS PRIOR TO THE HEARING
Prehearing Conlerence

1. Pursuant to NAC 288.273, the EMRB Commissioner will hold a prehearing conference
on Mondav, February 23, 2026, at 10:00 a.m. The prehearing conference will be held using TEAMS,
and the Board Secretary will send the TEAMS link to the attorneys of record prior to the prehearing
conference.

2. At the prehearing conference an attempt will be made to formulate or simplify the
issues; obtain admissions of fact which will avoid unnecessary proof; discuss proposed exhibits which
were exchanged between the parties at least 5 days before the date of the prehearing conference (if
any); limit the number of witnesses; and establish any other procedure which may expedite the orderly
conduct and disposition of the proceedings.

Exhibits

3. The parties shall provide three (3) sets of tagged and indexed joint and/or separate
exhibits to be received by the EMRB no later than March 26, 2026. The set intended for the panel
member(s) located in Carson City may be sent directly to them, alse to be received by March 26, 2026,

Mailing or delivery instructions will be provided during the prehearing conference.
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4. The parties will also need to submit an electronic version of the exhibits to the EMRB

Commissioner, along with an exhibit index also by March 26, 2026. Please do not send the exhibits

as one document but save each exhibit as its own pdf file. Arrangements for the means of transmittal
shall be made with the Board Secretary.

5. Please note that the number of exhibit sets referenced in Item 3 is in addition to any sets
{o be used by the attorneys of record. Each attomey is also responsible for providing a set of exhibits
for use by the witnesses.

6. For ease of reference, please numerically bate-stamp all exhibit pages that include a
designation for each party submitting the exhibit (e.g. LCCTA 0001; if submitted as a joint exhibit,
please designate as JOINT 0001, etc.).

Subpoenas

7. Unless otherwise excused by the Chair for good cause, all subpoena requests must be

submitted to the EMRB no later than one week prior to the hearing or by March 23, 2026.

DETAILS OF HEARING

1. The legal authority and jurisdiction for this hearing are based upon NRS 288.110, NRS
288.280 and the Nevada Administrative Code, Chapter 288.

2. Based on the prehearing statements filed by the parties, the time allotted for the hearing
shall be twenty (20) hours for the Complainant and eight (8) hours for the Respondent, not including
the time for cross-examination, to be adjusted accordingly.

3. The Complainant shall be responsible for retaining a certified court reporter to take

verbatim notes of the proceedings. Pursuant to NAC 288.370, the cost of reporting shall be shared

equally by the parties. The Board shall be furnished with an electronic copv of the franscript so

taken.

STATEMENT OF ISSUES INVOLVED

Based upon the prehearing statements filed in this matter, and pursuant to NRS 233B.121(2)(d),

the issues to be addressed at the hearing are identified as follows:
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Appellant’s Statement of Issues

1. Whether there is a sufficient community of interest among current LCCTA Bargaining Unit
employees and long-term substitutes who fill vacant Classroom Teacher or other LCCTA
Bargaining Unit positions in the Lander County School District ("LCSD" or "District") for
one-half or more of the Contracted School Year, who may also be referred to in this
Prehearing Statemnent at the hearing of this matter as "[nterim Educators,” to include those
employees (Interim Educators) in the LCCTA Bargaining Unit.

2. Whether there is a sufficient community of interest among current LCCTA Bargaining Unit
employees and School Social Workers, Speech Pathologists and School Psychologists to
include those employees in the LCCTA Bargaining Unit.

Respondent’s Statement of Issues

1. Whether the Local Government Employee-Management Relations Board has jurisdiction to
hear the Appeal.

2. Whether a community of interest exists between long-term substitute teachers and licensed
educators included within the LCCTA’s bargaining unit.

This Notice of Hearing will further serve as notice to all parties herein that, upon conclusion of
the Hearing or as otherwise necessary to deliberate toward a decision on the complaint, the Board may
move to go into closed session pursuant to NRS 288.220(5).

DATED 3rd day of December 2025.

GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

BY:

pammaSU RUMUALDEZ ABELLAR
Commissioner
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CERTIFICATE OF MAILING
I hereby certify that 1 am an employee of the Government Employee-Management Relations
Board, and that on the 3rd day of December 2025, I served a copy of the foregoing NOTICE OF

HEARING by mailing a copy thereof, postage prepaid to:

Francis C. Flaherty, Esq.
Dyer Lawrence, LLP

1817 N. Stewart Street.
Suite 35

Carson City, Nevada 89706

S. Jordan Walsh, Esq.
Littler Mendelson, P.C.
200 S. Virginia Street.
8" Floor

Reno, NV 89501-1944

K
Executive Assistant




LCCTA (Appellant)

Appeal of Unit Determination
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FILED
July 21,2025
BEFORE TI‘]E GOVERNMENT Siate ofNe\rada
EMRB.
EMPLOYEE-MANAGEMENT RELATIONS BOARD 1:55 pan.
LANDER COUNTY CLASSROOM
TEACHERS ASSOCIATION,
Appellant, CASENO. 2025-014
VB,
LANDER COUNTY SCHOOL APPEAL OF UNIT DETERMINATION
DISTRICT,
Respondent.

COMES NOW the Lander County Classroom Teachers Association (hereinafter
“LCCTA? or the “Association™), by and through its attorneys, Dyer Lawrence, LLP and Francis
C. Flaherty, pursuant to NRS 288.170(5) and hereby files its appeal of a unit determination made
by the Lander County School District (“LCSD” or the “District”)

JURISDICTION
I

Nevada’s Government Employee-Management Relations Board (“EMRB” or the
“Board™) has jurisdiction in this matter pursuant to NRS 288.110(2) and NRS 288.170(5).
PARTIES
I
The District is a “local government employer,” as that term is defined by NRS 288.060.
II
The Association is an “employee organization,” as that term is defined by NRS 288.040.
FACTS
v
The District has recognized the Association as the “bargaining agent,” as that term in
defined in NRS 288.133, of the “bargaining unit,” as that term is defined in NRS 288.134,
consisting of all LCSD employees licensed by the Nevada Department of Education (“NDOE”),
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excluding administrative employees of the District (the “Teacher Unit”). LCSD Classroom
Teachers are in the Teacher Unit.
A4
- InNAC 391.0897, NDOE requires that to serve as a substitute teacher, an individual must
possess a valid NDOE license with an endorsement as a substitute teacher.
VI

The District employs substitute feachers as needed to fill in for LCSD Classroom
Teachers. The District utilizes substitute teachers on both a short- and a long-term basis as the
need arises. The District uses substitute teachers to provide instruction in the classroom when
regularly assigned teachers are absent and for teaching positions for which there is no contract
teacher, i.e., “LLCSD Classroom Teacher.”

Vi

The District employs substitute teachers on a long-term basis to fill vacancies created by
the prolonged absence of an LCSD Classroom Teacher and/or to fill vacancies where the District
has not yet been able to hire a permanent LCSD Classroom Teacher for a position (“Long-Term
Substitute Teachers™).

VIII

The District and the Association have engaged in discussions regarding inclusion of
Long-Term Substitute Teachers in the Teacher Unit. The Association’s position is that Long-
Term Substitute Teachers have the requisite community of interest with LCSD Classroom
Teachers and other NDOE licensed LCSD employees in the Teacher Unit and should be placed
in the Teacher Unit. The District’s position is to the contrary, The Association sought to
negotiate inclusion of Long-Term Substitute Teachers in the Teacher Unit. On April 28, 2025,
the District informed the Association:

Finally, the District has asserted a management right in connection with all

language proposed by the Association addressing the inclusion of long term

substitute teachers, and will not negotiate rights or benefits for long term

substitute teachers in connection with this negotiation because they are not

included in the Association’s bargaining unit.
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X
Pursuant to NRS 288.150, the Association and the District have negotiated the “Master
Contract” between the District and the Association, which governs the terms and conditions of
NDOE-licensed LCSD employees in the Teacher Unit.
X
The Master Contract contains provisions governing numerous mandatory subjects of
bargaining set forth in NRS 288.150, including but not limited to: salary and other forms of
direct monetary compensation; sick leave; insurance benefits; total hours of work required of an
employee on each workday or workweek; total number of days’ work required of an employee in
a work year; and, teacher preparation time.
X1
The District makes contributions to Nevada’s Public Employees’ Retirement System
(“PERS”) on behlalf of LCSD Classroom Teachers. The District also makes contributions to
PERS on behalf of Long-Term Substitute Teachers.
X11
LCSD Classroom Teachers and the District execute individual employment contracts.
Long-Term Substitute Teachers and the District also execute individual employment contracts.
The individual employment contracts of LCSD Classroom Teachers and Long-Term Substitute
Teachers are substantively identical.
Xinn
The annual salary of LCSD Classroom Teachers is determined utilizing the “Certified
Salary Schedule.” The annual salary of Long-Term Substitute Teechers is determined utilizing
the Certified Salary Schedule. The Certified Salary Schedule is appended to the Master Contract
as Schedule A.
xXiv
1.CSD Classroom Teachers are credited with 112.5 hours of sick leave per year. LCSD
(lassroom Teachers may utilize sick leave in the manner set forth in Article 15.1.1 of the Master

Contract. Long-Term Substitute Teachers are credited with 112.5 hours of sick leave per year.

-3-
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Long-Term Substitute Teachers may utilize sick leave in the manner set forth in Article 15.1.1 of
the Master Contract.
XV
LCSD Classroom Teachers are scheduled to work 37.5 hours per work week. Long-Term
Substitute Teachers are are scheduled to work 37.5 hours per work week. LCSD Classroom
Teachers have a duty-free lunch of not less than 30 minutes without interruption. Long-Term
Substitute Teachers have a duty-free lunch of not less than 30 minutes without interruption.
XVI
The total number of days an LCSD Classroom Teacher is required to work per work year
is 151 days. The total number of days a Long-Term Substitute Teacher is required to work per
work year is 151 days.
XVIL
L.CSD Classroom Teachers are scheduled for no more than 58 hours of instruction
biweekly and are provided not less than 45 consecutive minutes during the work day for
preparation and planning. Long-Term Substitute Teachers are scheduled for no more than 58
hours of instruction biweekly and are provided with not less than 45 consecutive minutes during
the work day for preparation and planning.
XVIII
LCSD Classroom Teachers are expected to be available to parents and students for
consultation outside regular school hours at mutually convenient times. Long-Term Substitute
Teachers are expected to be available to parents and students for consultation outside regular
school hours at mutually convenient times.
XIX
LCSD Classroom Teachers are required to participate in open house night and
Parent-Teacher conference nights. Long-Term Substitute Teachers are required to participate in
open house night and Parent-Teacher conference nights.
LRS!
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XX
LCSD Classroom Teachers are required to prepare lesson plans for substitute teachers in
the event they are temporarily absent. Long-Term Substitute Teachers are requited to prepare
lesson plans for substitute teachers in the event they are temporarily absent.
XXI
The District contributes $1,000 per month to its health insurance PPO Fund for ever;y
full-time LCSD Classroom Teacher enrolled in its health insurance PPO Plan and contributes up
to & maximum $1,200 per month to cover the monthly employee only cost when the cost of a
full-time LCSD Classroom Teacher’s monthly participation in the PPO Plan exceeds $1,000. The
District contributes $1,000 per month to its health insurance PPO Fund for every full-time Long-
Term Substitute Teacher enrolled in its health insurence PPO Plan and contributes up to a
maximum $1,200 per month to cover the monthly employee only cost when the cost of a full-
time Long-Term Substitute Teacher’s monthly participation in the PPO Plan exceeds $1,000.
XXII
LCSD Classroom Teachers are supervised by LCSD school principals and/or assisiant
principals. Long-Term Substitute Teachers are supervised by LCSD school prineipals and/or
assistant principals.
XXTIT
LCSD Classroom Teachers and Long-Term Substitute Teachers work in the same LCSD
schools and interact with each other on a daily basis.
XXIV
The District requires LCSD Classroom Teachers to create a positive learning environment
to facilitate the personal, social, and inteliectual development of students. In order to respond to
the individual needs and abilities of students, an LCSD Classroom Teacher must work closely
with other LCSD staff and the administration of the District. The District requires Long-Term
Substitute Teachers to create a positive learning environment to facilitate the personal, social,

and intellectual development of students in the absence of an LCSD Classroom Teacher. In order
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to respond to the individual needs and abilities of LCSD students, a Long-Term Substitute
Teacher must work closely with other LCSD staff and the administration of the District.
XXV

The qualifications to be an LCSD Classroom Teacher are: a high school diploma or
equivalent; a bachelors degree from an accredited college/university; a current Nevada teaching
certificate, on file in the District office; and, a desire to continue career improvement. The
qualifications to be a Long-Term Substitute Teacher are: a high school diploma or equivalent; a
bachelors degree from an accredited college/university; a current Nevada teaching certificate, on
file in the District office; and, a desire to continue career improvement.

XXVI

The essential functions of a Long-Term Substitute Teacher are: facilitating the personal,
social, and intellectual development of students; maintaining a positive learning environment and
responding to the individual needs of students; ensuring that all activities conform to District
guidelines; communicating effectively with members of the District and community; working
effectively with community organizations; reacting to change productively and handling other
tasks as assigned; supporting the value of an education; and, supporting the philosophy and
mission of the District. The essential functions of an LCSD Classroom Teacher include:
facilitating the personal, social, and intellectual development of students; maintaining a positive
learning environment and responding to the individual needs of students; ensuring that all
activities copform to District guidelines; communicating effectively with members of the District
and community; working effectively with community organizations; reacting to change
productively and handling other tasks as assigned; supporting the value of an education; and,
supporting the philosophy and mission of the District. Long-Term Substitute Teachers must be
able to work in noisy and crowded environments. LCSD Classroom Teachers inust be able to
work in noisy and crowded environments.

). 0. 471

The general responsibilities of a Long-Term Substitute Teacher are: implementing

effective lessons in the absence of the T.CSD Classroom Teacher; motivating students through

-6-
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effective communication and evaluative feedback; demonstrating awareness of the needs of
. students and providing for individual differences; setting high expectations for student
achievement and behavior; establishing and maintaining a positive climate for leaming through
appropriate classroom management; seeing that District policies are observed during all
activities; obtaining advance approval of the regular LCSD Classroom Teacher and Principal for
all activities; adhering to all District health and safety policies, including all precautions of the
LCSD Bloodbome Pathogens Exposure Conirol Plan; and, other duties as assigned by th;:
Principal, or other LCSD Administrative Staff. The general responsibilities of an LCSD
Classroom Teacher include: implementing effective lessons; motivating students through
effective communication and evaluative feedback; demonstrating awareness of the needs of
students and providing for individual differences; setting high expectations for student
achievernent and behavior; establishing and maintaining a positive climate for learning through
appropriate classroom management; seeing that District policies are observed during all
activities; obtaining advance approval of the Principal for all activities; adhering to all District
health and safety policies, including all precautions of the LCSD Bloodborne Pathogens
Exposure Control Plan; and, other duties as assigned by the Principal, or other LCSD
Administrative Staff.
APPEAL
XXVIIL
The preceding paragraphs are restated and incorporated herein.
XXTX
The primary criterion for determining whether Long-Term Substitute Teachers are

appropriately included within the Teacher Unit is the community of interest among Long-Term
Substitute Teachers, LCSD Classroom Teachers and other NDOE-licensed LCSD employees in
the Teacher Unit.

LRR
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XXX

The community of interest among Long-Term Substitute Teachers, LCSD Classroom
Teachers and other NDOE-licensed L.CSD employees in the Teacher Unit requires their inclusion
in the Teacher Unit.

REQUESTED RELIEF

WHEREFORE, the Association prays for an Order from this Board that Long-
Term Suhstitute Teachers are in the Teacher Unit.

RESPECTFULLY SUBMITTED this 21* day of July, 2025.

DYER LAWRENCE, LLP

By: /{'/&M/

Francis C. Flaherty
Nevada Bar No 5303

Attorneys for Appellant, LCCTA.
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CERTIFICATE OF SERVICE
Pursuant to NAC 288.080(4) and NAC 288.200(2), I certify that I am an employee of
Dyer Lawrence, LLP, and that on the 2 1* day of July, 2025, 1 sent via certified mail a true and
correct copy of the within APPEAL OF UNIT DETERMINATION addressed to the following:

Sondra Torgerson

President

Board of School Trustees

Lander County School District

450 E. 6th Street

P.0. Box. 1300

Baitle Mountain NV 89820

USPS Tracking No. 9589 0710 5270 2370 1806 86

Russ Klein

Superintendent

Lander County School District

450 E. 6th Street

P.0O. Box 1300

Baitle Mountain NV 89820

USPS Tracking No. 9589 0710 5270 2370 1806 93

){}mq&d&zﬁ
Kelly Gilbe

Feases'cases2 53 3052\ D2 50512 unit appeal wpd
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Answer to Appellant's Appeal of Unit Determination
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L . WENDELSON, P.C.
23 5. Virginla Ava.
4ih Floor
Reno, Nevada §9501-1344
775.348.4288

FILED
Angust 18,2025
S. Jordan Walsh, Esq. Sta]t; ;ggada
Nevada Bar No. 13481 )
LITTLER MENDELSON, P.C. 235 pm.

200 S. Virginia Street

8§ Floor

Reno, Nevada 89501-1944
Telephone: 775.348.4888
Facsimile:  775.786.0127
Email; ijwalsh/@littler.com

Attorneys for Respondent
LANDER COUNTY SCHOOL DISTRICT

BEFORE THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

opm eSO MONL S
CHERS ASSOCIATION, ’
TEACHERS A 1AT DETERMINATION
Appellant,

Case 2025-014
V.

LANDER COUNTY SCHOOL DISTRICT,

Respondent.

Respondent, the Lander County School District (the “District”), by and through its counsel
of record, Littler Mendelson, P.C., answers Appellant’s, Lander County Classroom Teachers
Association’s (“LCCTA™), Appeal of Unit Determination pursuant as follows:

L

The District denies the allegations of Paragraph .
PARTIES

II.

The District admits the allegations of Paragraph II.
IIL.

The District admits the allegations of Paragraph IIL.

4902-5157-2063 / 130041,1002
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FACTS
IV.

The District admits that it has recognized the Association as the “bargaining agent,” as the

term is defined in NRS 288.133. The District denies all other allegations of Paragraph IV.

V.
The District admits the aliegations of Paragraph V.
VL
The District admits the allegations of Paragraph VI.
VIL
The District denies the allegations of Paragraph VII .
VIIL
The District denies the allegations of Paragraph VIII.
IX.
The District denies the allegations of Paragraph IX,
X.
The District admits the allegations of Paragraph X.
XI.
The District admits the allegations of Paragraph XI.
XII.
The District denies the allegations of Paragraph XII.
XIIL
The District denies the allegations of Paragraph XIII.
XIv.
The District admits the allegations of Paragraph XIV.
XV,
The District admits the allegations of Paragraph XV.
XVL
The District admits the allegations of Paragraph XVI.

2

4902-5157-2063 / 130041.1002




I XVIL
2 The District admits the allegations of Paragraph XVIL
3 XVIIL
4 The District admits the allegations of Paragraph XVIIIL.
5 XIX.
6 The District admits the allegations of Paragraph XIX.
7 XX.
8 The District admits the allegations of Paragraph XX.
9 XXI.
10 The District admits the allegations of Paragraph XXIL.
11 XXIT.
12 The District admits the allegations of Paragraph XXII.
13 XXIIL
14 The District admits the allegations of Paragraph XXIII.
15 XXIV.
i6 The District admits the allegations of Paragraph XXIV.
17 XXV,
18 The District denies the allegations of Paragraph XXV.
19 XXVL
20 The District denies the allegations of Paragraph XXVI.
21 XXVIL
22 The District denies the allegations of Paragraph XX VII.
23 APPEAL
24 XXVIIL
25 In response to Paragraph XXVIII of the Appeal, the District repeats and realleges its
26 | responses set forth fully herein.
27 XXI1X.
28 Paragraph XXIX of the Appeal states legal conclusions to which no response is required.
ﬁi?{iﬁ&??iﬁ‘éf"" 3
Renn, Novada 885011944

775.348.4888 4902-5157-2063 / 130041.1002
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LITTLER MENDELSON, F.C.

200 8, Virginia Ave.
Bih Floor
Rang, Nevads §9501-1944
775.340.4888

To the extent that a response is required, the District denies all allegations and conclustons
contained in Paragraph XXIX.
XXX.

Paragraph XXX of the Appeal states legal conclusions to which no response is required. To
the extent that a response is required, the District dendes all allegations and conclusions contained
in Paragraph XXIX,

REQUESTED RELIEF

WHEREFORE, the District prays for relief as follows:

That the Nevada Govemment-Employee Management Relations Board issue an Order
establishing that long-term substitute teachers do not have a community of interest with fufly
licensed “Teachers” as defined by the Master Contract, and on this basis deny the Association’s

Appeal..

Dated: August 18, 2025 LITTLER MENDELSON, P.C.,

5/ S. Jordan Walsh, Esq.
S. Jordan Walsh, Esq.

Attorneys for Respondent
LANDER COUNTY SCHOOL DISTRICT

4902-5157-2063 £ 130041.1002
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200 §. Virginia Ave.

8th Floor

Rano, Nevada 885011944

175.348.4086

PROOF OF SERVICE

I am a resident of the State of California, over the age of eighteen years, and not a party to

the within action. My business address is 501 W, Broadway, Suite 900, San Diego, CA 92101-

3577. On August 18, 2025, I served the within document(s):

RESPONDENT’S ANSWER TO APPELLANT’S APPEAL OF UNIT DETERMINATION

I By Email - by e-mailing a copy of the document(s) listed above to the person(s) at the e-
mail address(es) set forth below.

& By United States Mail — a true copy of the document(s) listed above for collection and
mailing following the finn’s ordinary business practice in a sealed envelope with postage
thereon fully prepaid for deposit in the United States mail at Las Vegas, Nevada addressed

as set forth below.

Francis C. Flaherty

Dyer Lawrence, LLP

2805 Mountain Street
Carson City, NV 89703
fflaherty@dyerlawrence.com
Attorney for Appellant

I am readily familiar with the firm's practice of collection and processing correspondence

for mailing and for shipping via ovemight delivery service. Under that practice it would be

deposited with the U.S. Postal Service or if an ovemight delivery service shipment, deposited in an

overnight delivery service pick-up box or office on the same day with postage or fees thereon fully

prepaid in the ordinary course of business.

[ declare under penalty of perjury that the foregoing is true and correct. Executed on August

18, 2025, at San Diego, CA.

4902-5157-2063 / 13004 1.1002

/s/ Erin J. Melwak o

Erin J. Melwak
Littler Mendelson
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BEFORE THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

LANDER COUNTY CLASSROOM
TEACHERS ASSOCIATION,,
Appellant, CASE NO. 2025-014
¥5.
LANDER COUNTY SCHOOL APPELILANT’S PREAEARING
DISTRICT, STATEMENT
Respondent.

COMES NOW, Appellant, Lander County Classroom Teachers Association (“LCCTA”
or the “Association™), by and through its undersigned counse] end pursuant to NAC 288.250 and

files this Prehearing Statement.

A,
ISSUES OF LAW AND FACT

1. The certnin issue of fact and law for detsrmination by Nevada’s Govermment
Employee-Management Relations Board (‘EMRB” or “Board”) that gave rise to
the instant Appeal of Unit Determination (" Appeal™) is whether there is &
sufficient community of interest among current LCCTA Bargaining Un‘it
employees and fong-term substitutes who fill vacani Classmom Teacher or other
LCOCTA Bargaining Unit positions in the Lander County School District (‘LCSD*
or “District”) for one-half or more of the Contracted School Year, who may also
be referred to in this Prehesring Statement at the hearing of this matter as “Imterim
Educators,” to include those employees (Interim Educators) in the LCCTA
Bargaining Unit.

2, As briefly discussed and highlighted in Section B(1) below, there may be an
additional issue of fact and lavwr for the Board’s determination, ie., whether there

is a sufficient community of interest among current LCCTA Bargnining Unif
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employees and School Social Workers, Speech Pathologists and School
Psychologists to include those employees in the LCCTA Bargaining Unit.
B.
MEMORANDUM OF POINTS AND AUTHORITIES

1 Fuacis

(A) Background

The District has recognized the Association as the bargaining agent for the bargaining
unit comprised of all LCSD employees: (1) licensed by the Nevada Department of Education
("NDOE™); end, (2) eligible for membership in LCCTA, but not NDOE licensed administrative
staff, See Articles 1.2 snd 2.1 of the Master Contract between the District and the Association
(the “Master Contract”), The Asscciation also asserts that the LCCTA Bargeining Unit includes
teachers, counselors, school nurses, social workers, speech pathologists and school psychologists.

The District has long utilized substitutes to cover LCSD Classroom Teacher and other
LCCTA Bargaining Unit position absences. And when an LCSD Classroom Teacher or-other
LCCTA Bargaining Unit paosition Bbﬂal;loe is prolonged, the District utilizes long-term
substitutes, The District also utilizas long-term sulbstitutes when it cannot find an NDOE
licensed employee to fill a vacant LCSD Classroam Teacher or other LOCCTA Bargeaining Unit
position. The District is required to make PERS contributions for Interim Educators, te.,
long-term substitutes who: fill vacant LCSD Classroom Teacher or other LOCTA Bargaining
Unit positions; and/or, who cover the ahsence of an LCSD Classroam Teacher or othes LCCTA
Bargaining Unit position for one-half or more of the Contracted School Year (as defined in the
Master Contract).

Notably, the District’s reliance on long-term substitutes to fill LCSD Classroom Teacher
and ather LCCTA Bargaining Unit position vacancies has increased in recent years. In the 2024
- 2025 schoal year, LCSD had seventy-one (71) positions in the LCCTA Bargaining Unit. -
Twenty-three (23) of those LCCTA Bargeining Unit positions (32%), were filled by long-term
substitutes. For the 2025 - 2026 school year, there were sbity-nine (69) LCCTA Bargaining Unit
1/
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positions at LCSD, and twenty-two (22) of those LCCTA Bargaining Unit positions were filled
by long-térm substitutes, which again is 32% of LCCTA Bargaining Unit positions.

(B) e Gri and the Dstrict’s jon fo Dispaiss

The District filed a motion ¢o dismiss the Appeal (‘Motion™), which the Boerd has
denied. In its Motion, the District falsely claimed that on April 26, 2024, “the District
specifically told LCCTA that long-term substitute teachers were not included in the bargaining
unit.” Motion at 5:21-27; see alse Motion at 2:25 - 3:13. In support of its claim, the District
provided the Board with Exhibits 3 and 4 in support of its Motion, However, those exhibits
provided by the District are simply not relevant to the District’s claim that the Appeal is time-
barred. An exemination of the proposed MOU (Motion EX 3) and the District’s email response
to that praposed MOU (Motion EX 4) shows that both documents are campletely devaid of even
a single or stray reference to inclusion of long-term substitutes in the LCCTA Bargaining Unit,

Rather, the documents address a dispute regarding inclusion of soclal workers and
school psychologists in the LCCTA Bargaining Unit, which LCCTA asseris has been resolfved
by their inclusion. To the surprise of LOCTA, in its reply in support of its Mofion, the Distriet
asserts that Schoo! Social Workers, Speech Pathologists and School Psychologists are not in
the LOCTA Bargaining Unit. LCSD Reply in Support of LCSD Motivn fo Dismiss Appeal at 5
n.l.

Long-term substitutes who fill vacant LCSD Clﬁssr'oom Tea_nher or other LCCTA
Barggining Unit positions and/or who cover the absence of an LCSD Classroom Teacher br other
LCCTA Bargaining Unit position for one-half of the Contracted School Year or mare are eligible
for membership in LCCTA. On September 12, 2024, LCCTA filed a grievance alleging &
violation of the Master Camtract in connection with the involuntary transfer of Natalee Payne, an
Interim Educator covering the absence of an LCSD Classroom Teacher for one-half of the 2024 -
2025 Conlracted Schoo! Year and also filling a vacant LCSD Classroom Teacher position for the
other half of the 2024 - 2025 Coniracted School Year.

The District denied the grievance on various grounds. Although the grievance did not
cite the definition of “Teacher” nor the Recognition Articls in the Master Agreement, nor even
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ruise or highlight Ms. Payne’s status as an Interim Educator, in denying the grievance, the
District asserted thet Ms, Payne and all other long-term substitutes were not part of the LCCTA
Bargaining Unit, which is contrary to LCCTA’s position. On October 9, 2024, LCCTA informed
the District that it wished to mediate the grievance, and the District agreed to do so. Mediation
took place on January 10, 2025, and part of the mediation outcome was an agreement to continue
discussion of the issue—whether to include long-term substitutcs who fill vacant LCSD
Classroom Teacher or other LCCTA Bargaining Unit positions and/or whe cover the absence of
an LCSD Classroom Teacher or other LCCTA Bargaining Unit position for one-half of the
Coniracted School Year or more in the LCCTA Bargaining Unit (Interim Educators)-during the
parties’ negatiations for a successor agreement to the Master Contract,

But despite the agreement at mediation, at the very first negotiation meeting between
LCCTA and the District on March 12, 2025, the District informed LCCTA that it was asserting
its management rights, and it would NOT negotiate or discuss inclusion of Interir Educators in
the LCCTA Bargaining Unit. And oh April 28, 2025, the District’s Negotiations Team emailed a
memorandum to the Association’s Negotiations Team formally informing the Association as
follows:

Finally, the District has asserted a management right in connection with all

languape proposed by the Association :E&essing the inclusion of long term

substitute teachers, and will not negotiate rights or benefits for long texm

substitute teachers in connection with this negotiation because they are not

included in the Association’s bargaining uuit.

Therefors, having received “unequivocal notice” that the District would engage in no
further discussion regarding inclusion of Interim Educators in the LCCTA Bargaining Unit, on
July 21, 2025, the Association timely filed its appeal of the District’s determination of the
bargaining unit pursuant to NRS 288.170(5).

As alluded to above, the Board denied the Distriet’s Motion to Dismiss, finding that there
are factuel disputes that must be resolved,

{({C) TheU d Long-Term Substi nterim Educators

In NAC 391.0897, the Nevada Department of Education (“NDOE"™) requires that to serve

as a substitute teacher, an individual must possess a valid NDOE license with an endorsement as

-4-
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a substitute teacher. The Distriet employs substitute teachers as needed to fill in for LCSD
Classroom Teachers. The District utilizes substitute teachers on both a short- and a long-term
besis ns the need arises. The District uses substitute teachers to provide instruction in the
classroom when regularly assigned teachers are absent and for teaching positions for which there
is no comtract teacher, ie., “LCSD Classroom Teacher.,”

The District employs substitute teachers on a long-term basis to fill vacancies created by
the prolonged absence of an LCSD Classroom Teacher and/or to fill vacancies where the District
has not yet been able to hire a permanent LCSD Classroom Teacher for a position (*Long-Term
Substitute Teachers” or “Interimn Educators™).

The District and the Association bave engaged in discussions regarding inclusion of
Long-Term Substitute Teachers in the Teacher Unit. The Association’s position is that Long-
Term Substitute Teachers who are Interim Educators have the requisite community of interest
with LCSD Classroom Teachers and other NDQOE licensed LCSD employees in the Teacher Unit
and should be placed in the Teacher Unit, The District’s position is to the contrary. The
Association sought 1o negotiate inclusion of Long-Terrn Substitute Teachers in the Teacher Unit,
But on Aprl 28, 2025, the District informed the Association it was asserting its management
right not to do &0,

Pursuant to NRS 288.150, the Association and the District have nepotiated the “Master
Contract” between the District and the Agsociation, which govemns the terms and conditions of
NDOE-licensed LCSD employees in the Teacher Unit. The Master Contract contains provisions
governing mumerous mandatory subjects of bargaining set forth in NRS 288.150, including but
uot limited to: salary and other forms of dircet monetary compensation; sick leave; insurance
benefits; total hours of work required of an employee on each workday or workweek; total
number of days” work required of an employee in a work year; and, teacher preparation time,

The District makes conttributions to Nevada’s Public Employees’ Retirement System
{“PERS™) on behalf of LCSD Classroom Teacbers. The District also makes contributions to
PERS on behalf of Interim Educators. LCSD Classroom Teachers and the District execute
individual employment contracts, Interim Educators and the District also execute individual

-5-
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employment contracts, The individual employment contracts of LCSD Classroom Teachers and
Interim Bducators are substantively identical. '

The annual selaty of LCSD Classroom Teachers is determined utilizing the *“Certified
Salary Schedule,” The armual salary of Interim Educetors is determined utilizing the Certified
Salary Schedule. The Certified Salary Schedule is appended to the Master Contract. LCSD
Classroom Teachers are credited with 112.5 hours of sick leave per year. LCSD Clasaraom
Teachers may utilize sick leave in the manner aet forth in Article 15.1.1 of the Master Contract.
Interim Educators are credited with 112.5 hours of sick leave per year. Interim Educators may
utilize sick leave in the manner set forth in Article 15.1.1 of the Master Contract.

LCSD Clessroom Teachers are scheduled to work 37.5 hours per work week. Interim
Educators are scheduled to work 37.5 hours per work week, LCSD Classroom Teachers have a
duty-iree lunch of not less than 30 mitmtes without interruption. Interim Educators have a
duty-free lunch of pot less than 30 minutes without interruption.

The total number of days an LCSD Classroom Teacher is required to work per work year
is 151 days The total number of days an Interim Educatora is required to work pet work year ig
151 days. LCSD Classroom Teachers are scheduled for no more than 58 hours of instruction
biweekly and are provided not less than 45 consecutive minutes during the work day for
preparation and planning. Interim Educators are scheduled for no more then 58 hours of
instruction biweekly and are provided with not less than 45 consecutive minutes during the work
day for preparation and planning,

LCSD Classroom Teachets are expected to be available to parents and students for
consultation outside regular school hours at mutually convenient times. Inferim Educators are
expected to be available to parents and students for consultation outside regular school hours at
mutuaily eonvenient times. LCSD Classroom Teachers are required to participate in open house
night and Parent-Teacher conference nights. Interim Educators are required to participate in
open house night and Parent-Teacher conference nights.

/!
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LCSD Classroom Teachers are required to prepare lesson plans for substitute teachers in
the event they are temporarily absent. Interim Educators are required fo prepare lesson plans for

substitute teachers in the event they are temporarily absent.
The District contributes $1,000 per month to its health insurance PPO Fund for every

full-time LCSD Clagsroom Teacher enrolled in its heslth insurance PPO Plan and contributes up
to @ maximum $1,200 per month to cover the monthly employee only cost when the cost of &
full-time LCSD Classroom Teacher’s monpthly participation in the PPO Plan exceeds $1,000. The
District contributes $1,000 per month to its health insurance PPQ Fund for every full-time
Interim Educator enrolled in its health insurance PPO Plan and contributes up to a maximum
$1,200 per month to cover the monthly employee only cost when the cost of an Interim
Educator’s monthly participation in the PPO Plan exceeds $1,000.

1L.CSD Classroom Teachers are supervised by LCSD school prineipals and/or assistant
principals, Interim Educators are supervised by LCSD school principals and/or assistant
principals. LCSD Classroom Teachers and Interim Educators work in the seme LCSD schools
and interact with each other on a deily basis.

The District requires LCSD Classroom Teachers to create 2 positive learning environment
to facilitate the personal, social, and intellectual development of students, In order to respand to
the individus! needs and abilities of students, an LCSD Classroom Teacher must waork closely
with other LCSD staff and the administration of the District. The District requires Interim
Edncetors to create a positive learning environment to facilitate the personal, sociel, and
intellectual development of studeats in the absence of an LCSD Classroom Teacher. In order to
respond to the individual needs and abilities of LCSD students, an Interim Educator must work
closely with other LCSD staff and the administration of the District.

The qualifications to be an LCSD Classroom Teache'r are: g high school diploma or
equivalent; a bachelors depree from an accredited college/university; a current Nevada teaching
certificate, on file in the District office; and, u desire to continue career improvement. The
qualifications to be an Interim Educators are: 2 high school diploma or equivalent; a bachelors / /

f
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degree from an accredited college/university; a current Nevada teaching certificate, on file in the
District office; and, a desire to ¢ontinue career improvement.

The essential functions of an Irterim Edueators ave: faciliteting the personal, social, and
imtellectual development of students; maintaining & positive learning environment and
responding to the individual needs of students; ensuring that all activities conform to District
guidelines; communicating effectively with members of the District and community; working
effectively with comnmmity organizations; reacting to chenge produetively and handling other
tasks as asgigned; supporting the value of an education; and, supporting the philosophy and
mission of the District. The essential fimctions of an LCSD Classroom Teacher include:
facilitating the personal, social, and infellectual development of students; maintaining e positive
learning environment and responding to the individual needs of students; ensuring that all
activities conform to District guidelines; communicating effectively with members of the District
and community; working effectively with community arganizations; reacting to change
productively and handling other tasks as assigned; supporting the value of an education; and,
supporting the philosophy and mission of the District. Interim Educators must be able to work in
noisy and crowded environments. LCSD Classroom Teachers must be able to work in noisy and
crowded environments.

The general responsibilities of an Interim Educator are: implementing effective lessons
in the absence of the LCSD Classroom Teacher; motivating students through effective
communication and evaluative feedback; demonstrating awareness of the needs of students and
pmvidiﬁg for individual differences; setting high expectations for student achievernent and
behavier; establishing and meintaining a positive climate for learning through approptiate
classroom management; seeing that District policies are observed during all activities; obtaining
advance approval of the regular LCSD Classroom Teacher and Principal for all activities;
adhering to all District health and safety policies, including all precautions of the LCSD
Bloodborne Pathogens Exposure Conirol Plan; and, other duties as assigned by the Principal, or
other LCSD Administrative Staff, The general responsibilities of an LCSD Classroom Teacher

inciude: implementing effective lessons; motivatiug students through effective communication

-8-
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and evaluative feedback; demonstrating awareness of the needs of students and providing for
individual differences; setting high expectations for student achievement and behavior;
establishing and maintaining a positive climate for leaming through appropriate clasgroom
management; seeing that District policies are observed during all activities; obtaining advance
approval of the Principal for all activities; adhering to all District health end safety policies,
including all precautions of the LCSD Bloodborne Pathogens Exposure Control Plan; and, other
duties as assigned by the Principal, or other LCSD Administrative Staff.

2 Law

A. Nevaida Revised Statutes
Subsections 1 and 5 of NRS 288.170 provide:

1. Each local government employer which hes recognized one or more
employes organizations shall determine, after consuliation with the recognized
organization or organizations, which group or groups of its employees constitute
an appropriate unit or units for negotiating. The primary criterion for that
determination must be the community of interest among the employees
concerved

¥k

5. If any employee organization is aggrieved by the determination of &
bargaining unit, it may aﬁpea:l fo the Board, Subject to judicial review, the

decision of the Board is g upon the local govemment employer and
employee organizations involved. The Board skall apply the same criterion as
specified in subsection 1.

(Emphasis added),

NRS 288.110(4) provides:

The Board may not cansider any complaint or appeal filed more than 6 months
after the occurrence which is the subject of the complaint or appeal,

B. eyads ini tive

NAC 288.270 provides:

The submission of an appeal made pursuant to NRS 288.160 or 288.170 must
foilow the same form outlined for complaints except that the terms “appeal” and
“appellant” must be substituted for “compleint” and “compleinant

And NAC 288,375(3) provides:
The Board may digmiss a matter for any of the following reasons:

* W ok k
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3. If the complainant, within a reasonable time, fails to prosecute its
complaint.

C. Nevada Supreme Coure

Interpreting and applying NRS 288.110(4), the Nevada Supreme Cdurt observed:

claims accrue when the violation or injury occurs, With regard to the NLRA,

several federal circuit courts apply the “unequivocal notice” rule, which means

thet the limitations period begins to rim “when the victim of an unfair iabor

practice receives unequivocal notice of a final adverse decision,”

Chly of North Las Vegas v. EMRB, 127 Nev. 631, 639, 261 P. 3d 1071, 1076 (2011) (quoting
NLRB v, Public Serv. Elec. & Gas Co., 157 F.3d 222, 227 (3™ Cir. 1998)). The supreme court
then coneluded that likewise, it “interpret[s Jthe NRS Chapter 288 limitations period to start

. running when the alleged victim receives unequivocal notice of 2 final adverse decision.” I,
261'P.3d at 1077 (citing Cone v. Nev. Serv. Emples. Uniow/SEIU Local 1107, 116 Nev. 473, 477
n.2, 998 P.2d 1178, 1181 n.2 (2000)).

In the C#ty of North Las Vegas case, the supremne court also held that the doctrine of
equitable tolling applied to the NRS 288.110(4) limitations period. The court noted that it had
previously recognized equitable tolling for discrimination claims addressed to the Nevada Equal
Rights Commissior. 127 Nev. at 640, 261 P, 3d al 1077 (citing Copeland v. Desert Inn Hotel, 99
Nev. 823, 826, 673 P.2d 490, 492 {1983). The cour held:

the following factors, among any other relevant considerations, should be

analyzed when determining whether aguimble tolling will apply: [1] the

cleimant’a diligence, [2] knowledge of the relevant facts, [3] reliance on

misleading authoritative agency statements and/or misleading employer conduct,

and [4] any prejudice to the employer.

I (numbering added).
D.  EMRB Frecedent
In Douglas Cty. Prof Educ. Ass’n v. Douglas Ciy. Sch. Dist., the Board explained:
In considering the criteria for testing community of interest, the Board, in

past decisions, has utilized all or part of the folfowing factors, depending on the

particular employees end situations at issue: sharing an identity of career paths,

desires of the gqffected employees, similarity in the gualifications, skills and

training, commonaiity of supervision, similarity in the kind of work performed,

sirmdlarity in employment benefifs, hours.of work and other terms and
condilions of employment, uniformity in personnel policy, geographic

-10 -
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proximity, common objectives in providing services, the eg?layee’s
organizational structure, the frequency of contact among the employees.

Ttem No. 230, Case No. A1-045442 (Sep. 29, 1989) at 4:15-24 (emphasis added) (citing Item

Nos, 4, 11, 21, 43, 56 and 185).
In Nye Cty. Law Enforcement dss’n v. Nye Cty., the Board stated:
A community of interest]] includes, among other considerations, similarity in
duties, skills, working conditions, job classifications, employee benefiis, and the
amount of interchange or transfer or employees, Integration of an employer’s
aperations and supervision of erpioyees. In addition the Board generally favors
larger wall-to-woll bargaining units in order to minimize the practical difficulties
on a local government employer that result from a proliferation of batgaining units
and o serve as a s:g"eguardfgs[ employees aguinst the diluted gffectiveness
caused by smaller and fragmented bargaining units.

Item No. 805, Case No. A1-046123 (June 22, 2015) at 6:1-10 (emphasis added) (citing
Operating Eng'rs Local 501 v. Las Vegas Convention and Visitors Auth., Item No. 96, Case No.
A1-045-323 (May 5, 1980) and Ix the Maiter of IAFF Local 731 and City of Reno, Item No. 4

(Mar. 6, 1972)).
3. Argument

The District has recognized the Association as “the exclusive representative of all
certified personnel as defined in [Art.] 1.2" of the collectively bargained Master Contrect
between LCCTA and LCSD . Atticle 1.2 of the Master Contract defines “Teacher” as follows:
“ail licensed staff members including caunselors end school nurses, eligible for membership in
the Lander County Classroom Teachers Asseciution excluding the administrative staff.”
{(Emphasis added), Thus, by use of the term *“all” and “including,” the parties have broadly
defined the term *“Tencher” to include all LCSD employees lcensed by NDOE, excluding
therefrom only “administrative staff,” who are precisely and narrowly defined in Art. 1.14 of the
Master Contract as follows: “The term *Administrative Staff” as used in this confract shall mesn
the Superintendent, Principal, or others that may be added to the system, not to include
Teachers.”

Thus, the first component of the definition of “Teacher” is broad and inclusive, and the
second companent is an LCSD employee who is “eligible for membership in the Lander County

<11-
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Classroom Teechers Assaciation.” LCCTA has determined that Long-Term Substitutes who are
Interim Educators are eligible for membership in the Association, and numerous Interim
Educators have become dues-paying mernbers of LCCTA. Notably, the dues of Interim
Educatars are collected in the same manner as that of LCSD Classroom Teachers—via payroll
deduction as set forth in Art, 16.1 of the Master Contract. Therefore, the District has already
agreed that any NDOE licensed emplayee, exchiding “administrative staff” who the Association
determines is eligible for membersbip therein, is in fact covered by the Master Contract and &
member of the LCCTA Bargaining Unit. This delegation to the Association is consistent with
one of the Recitals in the Preamble to the Master Contract, wherein the District and the
Associgtion acknowledged that “the members of the teaching profession are particularly qualified

1o assist in the improvement of education stendards.™

B. There js Sirogg Community of Interest Among LCST o-Term Substituie
Teachers Who are Interim Educaters and the Other NDOE Licensed 1.CSD

i LCCTA Bargaining Unit

As detailed in Section B(2)(D) supra, the Board has utilized the following factors to
determine & communily of interest:

- sharing an identity of career paths

- desires of the affected employees

- similarity in the qualifications, skills and training

- commonality of supervision/supervision of employees

- similarity in the kind of work performed

- similarity in employment benefits, hours of work and other terms and conditions
of employment

- uniformity in persotmel policy

- geographic proximity

- commaon objectives in providing services

- the employee’s organizational structure

- the frequency of contact among the employees

- similarity in duties, skills, warking conditions, job classifications, employee
benefits

-12 -




[ ]

b T - N N S AN

e e T S S Y
L T T

MO MM
Q6 » & B RESESZS 2 3=

Carson City, Nevada 85708
b
@

1817 N. Stewart St., Ste. 35
(#75) 885-1896

Jyer Lawrence, LLP

- the amount of interchange or transfer or employees

- integration of an employer’s operations
And as noted, the Board has stated thet it favors larger wall-to-wall bargaining units in order to
minimize the practical difficulties on & local govermnent empleyer that result from a proliferation
of bargeining units and to serve as a safeguard for employees against the diluted effectiveness
caused by smaller and fragmented bargaining units. Dowuglas Cty. Prof. Educ. Ass'nv. Douglas
Cty. Sch, Dist., Item No. 230, Case No. A1-045442 (Sep. 29, 1989) at 4:15-24 {emphasis edded)
(citing Item Mos. 4, 11, 21, 43, 96 and 185); Nve Cty. Law Enforcement 4ss'n v. Nye (ty., Item
No. 805, Case No. A1-046123 (Fune 22, 2015) at 6:1-10 (emphasis added) (citing Operating
Eng’rs Local 501 v, Las Vegas Convertion and Visitors Auth., Item No. 96, Case No. A1-045-
323 (May 5, 1980) and In the Maiter of IAFF Local 731 and City of Reno, Ttem No. 4 (Mar. 6,
1972)).

An examination of the facts set forth in Section B(1)}(C) supra demonstrate that
application of the Board's factors strongly militates for inclusion of Long-Term Substitute
Teachers wha serve s Interim Educators in the LCCTA Bargaining Unit. Reganling current
LCCTA Bargaining Unit members and Long-Term Substitute Teachers who sexrve as Interim
Educators:

- All must possess an NDOE issued license

- The District employs substitute teachers on & long—wnﬁ basis to fill vacancies

created by the prolonged absence of an L.CSD Classroom Tezcher and/for to fill
vacancies where the District has nol yet heen able to hire 3 permanent LCSD
Classrcom Teacher for a position, i.e,, an Interim Educator,

“ The District makes PERS contributions on behalf of L.CSD Classtoom Teachers
end on behalf of Long-Term Substitute Teachers who serve as Interim Educators.

- Both LCSD Classroam Teachers and Long-Term Substitute Teachers who serve
as Interim Educators execule individual employment contracts. The individual
employment contracts of LCSD Classroom Teachers and Long-Term Substitute
Teachers who scrve as Interim Educators are substantively identical,

- The annual galaries of .CSD Classroom Teachers and Long-Term Substitute
Teachers who serve as Interim Educators are all determined utilizing the Certified

Salary Schedule from the Master Contract,

Both LCSD Classroam Teachers and Long-Term Substitute Teachers who serve
as Interim Educstors are credited with 112.5 hours of sick leave per year, and all
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may only utilize sick leave in the manner set forth in Article 15.1.1 of the Master
Contract,

Both LCSD Classroom Teachers and Long-Térm Substitute Teachers who serve
as Interim Educators are scheduled to wotk 37.5 hours per work week.

Both LCSD Classroom Teachers and Long-Term Substitute Teachers who serve
as Interim Educators have a duty-free lunch of not less than 30 mimutes without

imerruption.

The total number of days that both LCSD Classroom Teachers and Long-Term
Substitute Teachers who serve as Interim Bducators are required to work per work
year is 151 days.

LCSD Classroomn Tedehers and Long=Term Substitute Teachers who serve as
Interim Educators are all scheduled for no mere than 58 hours of instruction
biweekly and are provided not less than 45 consecutive mimtes during the work
day for preparation and planning.

Roth L.CSD Classroom Teachers and Long-Term Substitute Teachers who serve
a5 Tnterim Educators are expected to be available to parents and students for
consultation outside regular school hours et mutually convenient times,

Both LCSD Classroom Teachers and Long-Term Substitute Teachers who serve
as Interim Educators are required to participate in open house night and
Parent-Teacher conference nights.

1L.CSD Classroom Teachers and Long-Temm Substitute Teachers who serve ag
Interim Educators all are reﬁuired to prepare lesson plans for substitute teachers in
the event they are temporarily absent.

The District contributes $1,000 per month to its health insurance PPO Fund for
every full-time LCSD Classroom Teacher and for every full-time Long-Term
Substitute Teacher who serves as Interim Edueatar enrolled in its health insurance
PPO Plan and contributes up to a maxirnum $1,200 per month to cover the
monthly employee only cost when the cost of & full-time LCSD Classroom
Teacher’s or full-time Long-Term Substitute Teacher who serves as an Interim
Educator’s monthly participation in the PPO Plan exceeds $1,000.

Both LCSD Classroom Teachers and Long-Term Substitute Teachers who serve
as Interim Educators are supervised by LCSD school principals and/or assistant
principals.

LCSD Classroom Teachers and Long-Term Substitute Teachers who serve as

Interim Bducators work in the same LCSD schools and interact with each other on
a daily basis. .

The District requires LICSD Classroom Teachers and Long-Term Substitute
Teachers who serve as Interim Educators to creale a positive leamning envirenment
to facilitate the personal, social, and intellectual development of nts. In
order to respond ta the individual needs and abilities of stadents, both LCSD
Classroom Teachers and Long-Term Substifute Teachers who serve as Interim
Educators must work closely with other LCSD staff and the administration of the

District.

- 14 -
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- The job qualifications for LCSD Classreom Teachers and Long-Term Substitute
Teachers who serve as Interim Educatozs are identical: a high school diploma or
cquivalent; a bachelors degree from an accredited collegefuniversity; a current
Nevada teaching certificate, on file in the District office; and, a desire to continue

career improvement.

- The essential job fimctions of a LCSD Classroom Teachers and Long-Term
Substitute Teachers who serve as Interim Educators are identical: facilitating the
personal, social, and intellectual development of students; maintaining a positive
leaming environment and responding to the individual needs of students; ensuring
that all activities conform to District guidelines; commuricating effectively with
members of the District and community; working effectively with community
arganizations; reacli.rito change productively and handling other tasks as
assigned; supporting the value of an education; and, supporting the philosophy
end mission of the District. Also, both LCSD Classroom Teachers and Long-
Term Substitute Teachers who serve as Interim Educators must be able to work in

noisy and crowded epvironments.

- The general responsibilities of 8 LCSD Classroom Teachers snd Long-Term
Substitute Teachers who serve as Interim Educators are nearly identical:
implementing effective lessons in the absence of the LCSD Classroom Teacher;
metivating students through effective communication and evaluative feedback;
demonstrating awareness of the needs of students and providing for individual
differences; setting high expectations for student achievernent and behavior;
establishing and maintaining & positive climale for learning through appropriate
classroom management; secing that District policies are observed during afln

: activities; adhening to all District health and safety policies, including all
precautions of the LCSD Bloodborne Pathogens Exposure Control Plan; and,
other duties as agsigned by the Principal, or other LCSD Administrative Staff.
The only difference between the general respongibilities of an LCSD Classroom
Teacher and s Long-Term Substitute Teacher who serves as an Interim Educator
is that while the LCSD Classroom Teacher must obtain the advance approval of
the Principal for all activities, the Interim Educator must obtain the advance
approvel of both the regular LCSD Classroom Teacher and the Principal for all
activities. ,

Thus, an application of the criteria correctly and historically utilized by the Board to

determine & community of interest to the facts of this case strongly supports the inclusion of

Long-Term Substitutes who serve as Interim Educators in the LCCTA Bargaining Unit, end the

Board should find sccordingly.
C The Appeal is Timely

1. District’s “Forever Barred” Argnment Should Be Rejected

In its motion to dismiss (“Matian™), the District argued that “for as long as anyone at the
District cnn remember,” long-term substitutes “have never been included in the LCCTA
bargaining unit,” and that “the District’s decision regarding the makeup of the LCCTA
bargaining unit pursnant to NRS 288,170(1) is decades old.” Motion at 2;14-2) and 5:8-9

-15-
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(emphasis added). Like NRS Chapter 288 itself, NRS 288.170(1) and (5) were enacted in 1969,
aver 56 years ago. 1969 Nev. Stat. 1378-79, By way of example, in 1969 there was no internet
a3 we know it tnday, and personal computers had not yet found their way into the workplace.
But per the District’s logic, because information technology employees had not been included in
bargaining units in 1969, and thus were “never in the unit,” employee organizations seeking
inclusion of such employees in & unit due to a requisite community of interest would simply be
ont of luck. The District’s position is plainly nonsengical.

The District’s reliance on Clark County Classroom Teachers dssociation v. Clark County
Sthool District, EMRB Tem 210 (1998), as set forth in its Motion is of no avail, For starters, the
decision itself consists of four, short paragraphs and provides no analysis or explorstion of the
facts. But even the scant facts provided suggest that the union in that case was apparently
seeking inclusion of school administratars in the same bargaining unit as teachers, and that those
employees had been determined to be in a separate unit 9 years carlier. A likely significant
factor in the outcome of that case was that upon enactment of NRS 288.170 in 1969, the
following language was already in the statute:

A principel, assistant principal or other school administrator below the rank of

superintendent, associate superintendent or assistant superintendent shall not be a

member of the same negotiating unit with public school teachers unless the school

district employs fewer than five principals but may join with other officials of the

same specified ranks to negotiate a8 a separete negotiating unit.

1969 Nev. Stat. 1378. Thus, Item 210 offers liitle, if any, meaningful guidance to the Board in
this case.

The testimony of Katherine Vezina at the he-l;ring of this matter will establish that the
District’s use of long-term substitutes to fill vacant LCSD Classroam Teacher and other LCCTA
Bargaining Unit positions has dramalically increased over the Iast two schaol years, and long-
term substitutes now constitute a remarkable 32% of LCSD employees filling LCCTA
Bargaining Ulnit positions. Nothing in NRS 288,170 suggests that the Nevada Leg'ﬁlatmc
contemplated bergaining units to be “set in stone” upon their initial determination. The more
logical interpretation of that statute, congistent with sound public policy is that bargaining units
f!
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may expand or contract depending upon changes in employer operations, technology and other
factors in the workplace and the workforce.

In light of changes to the LCSD workforee and the composition of the LCCTA
Bargaining Unit, LCCTA tinely broached with the District the subject of ind\;sion of long-ferrn
substitutes who fill vacant LCSD Classroom Teacher or other LCCTA Bargaining Unit positions
for one-half or more of the Contracl Year, i.e., Interim Educators, in the LCCTA Bargaining
Unit, In the spring of 2025, it became apparent fo LCCTA that the District was not willing to
include such long-ferm substitutes in the unit and that eny attempt at further discussion would be
futile. Having received unequivocal notice; LCCTA then filed the instant Appeal to this Board
on July 21, 2025, well within the §-monih limitations period.

2, Equitable Tolling: The Limitations Period was Tolled h

At the earliest, the instant dispute ripened on Scptelﬁber 26, 2025, when in response to
the grievance LCCTA filed regarding the involuntary transfer of Natalie Payne—an Infetim
Educator covering the absence of an LCSD Classroom Teacher for one-half of the 2024 - 2025
Contracted Schoal Year and also filling a vacant LCSD Classroom Teacher position for the other
half of the 2024 - 2025 Contracted School Year as an Intertm Educator—the District asserted that
Ms. Payne and all other long-term substitutes were not part of the LCCTA Bargaining Unit. The
District made this assertion despite the fast that LCCTA. did not highlight Ms. Payne’s status as
an Interim Educator jn the grievance, nor did it otherwise introduce the issue regarding inclusion
of Interim Educators in the LCCTA Bargaining Unit anywhere in the grievance. Less than two
weeks later, on October 9, 2024, LCCTA. informed the District that it wished to mediate the
grievance and the District apreed to do so. Thus, as of October 9, 2024, the 6-month limitation
period in NRS 288.116(4) would have been tolled.

Mediation tock plece on January 10, 2025, and part of the mediation outcome was an
agfeement to continue discussion of the issue—whether to include those certain long-term

substitutes (Interim Educators) in the LCCTA Bargaining Unit—during the pariies’ negotistions

-17 -
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for a successor agreement to the Master Coniract.! Thus, the NRS 288.110(4) 6-month
limitations period would have. remained tolled after the conclusion of mediation pending contract
negotiations in late winter or early spring.

When the District agreed to mediate the grievence, LCCTA bad no reeson to believe that
the District would not engage in the mediation process in good faith, Likewise, when the
outcome of the mediation process was an agreement to discuss the issue-whether te include
those certsin long-term substitutes (Interim Educators) in the LCCTA Bargaining Umit-during
the parties” nepotietions for a successor agreement to the Master Contract, LCCTA gegain had no
reason bo believe thet the District would not engage in such discussions in good faith.

Thus, if this Board concludes that LCCTA received unequivocal notice on September 26,
2024, it should utilize the ﬁ:t:n' (4) equitable folling factors emumciated by the Nevada Suprems
Court in Copeland end applied in City of North Las Vegas, apd the NRS 288.110{4) limitations
period should be tolled from October 9, 2025, until at least March 12, 2025, when despite the
promise made af mediation, the District informed LCCTA et the very first contract negotiations
meeting that it would ner discuss whether to include Intarim Educators in the LCCTA
Bargaining Unit,

. LCCTA Was Diligent

'‘When it became apparent on March 12, 2025 that L.CSD was not going to discuss
inclusion of Interm Educators in the LCCTA Bargaining Unit during contract negotiations, 7.e.,
when it received “unequivocal notice,” LCCTA timely filed (July 21, 2025) the instant Appeal to
this Board of the District’s determination of the bargaining unit. Thus, analysis of this factor
supports application of equitable tolling.

b. Knowledge of the Relevant Facts

The facts as asserted by both the District and the Association demonsirate that both
parties were aware of the issue at hand—inclusicn of Interim Educators in the LCCTA Bargaining

' LCCTA is mindful that what transpires in mediation is confidential; however, the
outcome of mediation-the agreement of the parties reached during mediation-is not
confidentiel and is proper for consideration by the Board.
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Unit. In its Motion, the District makes no argument that LCCTA’s position regarding the
meclusion issue was not known to it. However, what was not known to LCCTA is that when the
District agreed to mediate the September 2024 grievance, and when at the conclusion of
mediation in Jarmary 2025 the District agreed to contipue discussion of inchision of Interim
Educators in upcoming contract negotiations, the District made those promises in bad faith.

Thus, analysis of this factor supports application of equitable tolling.

As stated supra, LCCTA had no reason to believe that the District would not participate
in good faith in mediation of the grievance, which included the issue of inclusion of Interim
Educators in the LCCTA Bargaining Unit. Lilewise, when the District committed at the
conclusion of mediation that it would further discuss the issue with LCCTA during contract
negotiations, LCCTA hed no reason to believe that the District’s commitinent was an empty
promise, made in bad faith. Thus, LCCTA did rely on misleading statements by LCSD, and
analysis of this factor supports the application of equitable tolling.

d. LCSD i ejudice

LCSD haa presented no evidence or argument that it is any way prejudiced by application
of equitable tolling. Certainly LCSD is not surprised by the fact that LCCTA seeks inclusion of
those certain long-term substitutes (Interim Educeators) in the LCCTA Bargaining Unit. Nor has
the District pointed out any changes it made to its operations based on LCCTA’s nlleged failure
to pursue this matler “decades ago.” Thus, analysis of this factor also supports epplication of
equitable tolling.

C.
OTHER FENDING PROCEEDINGS

As discussed in Section B(1)(B) supra, on September 12, 2024, LCCTA filed a grievance
alleging a viclation of the Master Coniract in connection with the involuntary transfer of Natalee
Peyne, an Interim Educator covering the absence of an I,CSD Classroom Teacher for one-half of
the 2024 - 2025 Coniracted School Year and also filling a vacant LCSD Classroom Teacher
position for the other half of the 2024 - 2025 Contracted School Year.

-19-
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The District denied the grievance on various grounds, including an assertion that Ma,
Payne and 2l other long-term substitutes were not part of the LCCTA Bargaining Unit. On
October 9, 2024, LCCTA informed the District that it wished to mediate the grievance and the
Disfrict agreed to do so. Mediation took place on January 10, 2025, and part of the mediation
outcome was an agreement to contimue discussion of the issue-whether to include Interim
Fducators in the LCCTA Bargaining Unit—during the parties’ negotiations for a successor
agreement to the Master Contract. . |

Despite the agreement at mediation, at the very first negotiation meeting between LCCTA
and the District on March 12, 2025, the District informed LCCTA that it was asserting its
management rights, and it would NOT negotiate or discuss inclusion of Interim Edugcetors i the
LCCTA Barggining Unit. Therefore, having feceived “unequivocal notice” that the District
would engage in no further discussion regarding inclusion of Interim Educators in the LCCTA
Bargaining Unit, on July 21, 2025, the Associetion fimely filed the instant Appeal of the
District’s determination of the barpaining unit pursuant to NRS 288.170(5).

Although, the grievance was moved to erbitration, neither party has pressed for a hearing
date. And in its reply in support of its motion to dismiss the Appeal, the District’s takes the
position that LOCTA has abandoned the grievance.

D.
WITNESSES

At this time, the Association anticipates calling the following witnesses:

Milena Parker:

Ms. Parker is an LCSD Schoal Social Worker, licensed by NDOE, has been the President
of LCCTA since April 15, 2024 and is a percipient witness to the facts in dispute, Ms, Packer
will testify regarding those facts and may authenticate exhibits during the hearing.

Katherine Vezina;

Mas. Vezina is an LCSD Classroom Teacher, licensed by NDOE. Ms. Vezina previously
worked for the District as an Interim Educator. Ms. Vezina was elected Secretary of the
Association on May 3, 2024 and currently serve in that capacity, Ms. Vezina is a percipient

~20-
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witness to the facts in dispute, she will testify regarding those facts and she may authenticate

exhibits during the hearing.

TIME ESTIMATE

The Association estimates that four (4.0) hours will be needed to present its position.
F.
SUPPLEMENTATION
The Association mey supplement this Prebearing Statement as needed.

RESPECTFULLY SUBMITTED this 12" day of November, 2025.
DYER LAWRENCE, LLP

Sue S. Matuske
SBON: 6051

Attorneys for Appellant, LCCTA
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CERTIFICATE OF SERVICE
Pursuant to NAC 288.080(4) I certify that I 2m an employee of Dyer Lawrence, LLP, and
that on the 12% day of November, 2025, [ sent via electronic mail a true and correct copy of the
within Appellant®s Prehearing Stetement addressed to the following:
S. Jardan Walsh, Esq,
LITTLER MENDELSON, P.C.

200 South Virginia Street, 8™ Floor
Reno, Nevada 895011944
jivalsh@lit]

Counsel for Respondent, Lander
County School District
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Taylor Drown:
Ms. Drown is an LCSD Interim Educator. Ms. Drown is a percipient witness lo the facts

in dispute, she will testify regarding those facts and she may authenticate exhibits during the

hearing. .
Any Qther Individual Identified by the District as a Witness or Called by the
District to Testify.

i

LE-B B

F.
SUPPLEMENTATION
The Association may further supplement this Prehearing Statement as needed.
RESPECTFULLY SUBMITTED this 20" day of February, 2026.
DYER LAWRENCE, LLP

o fen O

SBON: 5303
Sue S. Matuska
SBON: 6051

Attormeys for Appellant, LCCTA
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CERTIFICATE OF SERVICE
Pursuant to NAC 288.080(4) I certify that I am an employee of Dyer Lawrence, LLP, and
that on the 20" day of February, 2026, I sent via electronic mail a true and correct copy of the

within Appellent’s Prehearing Statement Supplement addressed to the following:

S. Jordan Walsh, Esq.

LITTLER MENDELSON, P.C.
200 South Virginia Street, 8" Floor
Reno, Nevada 89501-1944

jiwalsh@littler.com

Counsel for Respondent, Lander
County School District
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Taylor Drown;
Ms. Drown is an LCSD Interim Educator. Ms. Drown is a percipient witness to the facts

in dispute, she will testify regarding those facts and she may authenticate exhibits during the
hearing,
Leslie Jorgensen:

Ms, Jorgensen is an LCSD Classroom Teacher, licensed by NDOE. Ms. Jorgensen is the
elected Treasurer of the Association. Ms. Jorgensen is a percipient witness to the facts in

dispute, she will testify regarding those facts and she may authenticate exhibits during the

hearing.
Any Other Individual Identified by tbe District as 2 Witness or Called by the
District to Testify.
LR N N ]
F,
SUPPLEMENTATION

The Association may firther supplement this Prehearing Statement as needed.

RESPECTFULLY SUBMITTED this 4® day of March, 2026.

MESSING ADAM JASMINE
& SHORE

By: A ‘Z’Mr"(f/ -

Francis C. Flaherty
SBON;: 5303
1817 N Stewart St, Suite 35
Carson City, Nevada 89706
(775) 885-1896

faherty@majlabor.com
Attomneys for Appellant, LCCTA
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the within Appellant’s Prehearing Statement Supplement addressed to the following;

S. Jordan Walsh, Esq.

LITTLER. MENDEILSON, P.C.
200 South Virginie Street, 8" Floor
Reno, Nevada B9501-1944

Jiwalsh@fittler.com

Counsel for Respondent, Lander
County School District
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S, Jordan Walsh, Esq. November 13, 2025
Nevada Bar No. 13481 State of Nevada
LITTLER MENDELSON, P.C. EMRB.
200 S. Vlrglm'a Street 12:21 p.m,

8 Floor

Reno, Nevada 89501-1944
Telephone: 775.348.4888
Facsimile:  775.786.0127
Email: liwalsh : Jittler.com

Attorney for Respondent
LANDER COUNTY SCHQQL DISTRICT

BEFORE THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

LANDER COUNTY CLASSROOM Case No. 2025-014
TEACHERS ASSOCIATION,
THE LANDER COUNTY SCHOOL
Appellant, DISTRICT’S PRE-HEARING
STATEMENT

Y.

LANDER COUNTY SCHOOL DISTRICT,

Respondent. J

The Lander County School District (the “District™) hereby submits the following Pre-
Hearing Statement in accordance with Nevada Administrative Code (“NAC”™) 288, 250 in
connection with the Lander County Classroom Teachers Association’s (“LCCTA” or the

“Association™) Appeal of Unit Determination pursuant to NAC 288.375(3) (the “Appeal™).

ISSUES OF FACT AND LAW TQ BE DECIDED BY THE BOARD.

1. Whether the Local Government Employee-Management Relations Board (the

“EMRB” or the “Board™) has jurisdiction to hear the Appeal.

2. Whether a community of interest exists between long-term substitute teachers and
licensed educators included within the LCCTA’s bargaining unit.

"
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MEMORANDUM POINTS AND AUTHORITIES
L Introduction

As an initial matter, the Board lacks jurisdiction to hear the Appeal because the Appeal is
untimely. On this basis, the Appeal should be denied.

Additionally, as shown below, long-term substitute teachers lack a community of interest
with traditional licensed educaters, and it would be inappropriate to include them in the same
bargaining unit.!

II. Statement of Facts
a. The LCCTA’s Barpaining Is Limited to Licensed Teachers, Nursgs. and Counselors.

The District and the LCCTA are subject to a collective bargaining agreement, with a term

beginning July 1, 2023 and ending June 30, 2025 (the “Master Contract”).* For as long as any
anyone at the District can remember, it has recognized the LCCTA as the bargaining unit, pursuant
to NRS 288.133, for all “Teachers,” defined as “all Nevada licensed staff members including
counselors and school nurses, eligible for membership in the Lander County Classroom Teachers®
Association excluding the administrative staff.” All other staff, siaff that do not fit ¢his definition,
have traditionally been represented by a second bargaining agent, the Lander County Classified
Employee Association.?

For as long as anyone at the District cen remember, the District has employed long-term
substitute teachers to fill vacant teaching positions. While long-term substitute teachers have
regularly worked alongside Teachers, and enjoy many of the benefits offered to Teachers, fong-
term substitute teachers have never been included in the LCCTA’s bargaining unit, theit
classification is not included in the Master Contract, and the salary and bencfits they received are

not negotiated as part of the Master Contract.

! While the Diistrict strongly disagrees that licensed staff and long-term substitute teachers share a
community of interest, it has repeatedly offered to meet with its long-term substitute teachers for
the purpose of establishing their own bargaining unit, or otherwise including them in the
“Classified” bargaining unif, a unit which currently represents all non-licensed District staff.

2 The District and the LCCTA are in the final stages of ratification and approval of a successor
agreement.

3 Exeluding supervisory staff, including building administrators — i.e. building principals.

2




=R - I . T 7. T N

10
L1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

« ..ER MEHDELSON, P.C.

200 8. ¥irginia Ave.
4m Floor
Renp, Navada a501-1944
775.346.4B6H

The District’s original decision to exclude long-term substitute teachers from the LCCTA’s
bargzining unit occurred long before the current administrative staff were employed.

This fact was reiterated by the Districi on April 26, 2024, when District Superintendent, Mr.
Russell Klein, emailed the LCCTA s representative, Mr. Allen Gumm, to say that: “the contract
limits its application to a bargaining unit comprised of licensed teachers, counselors, and school
nurses. This is how this contract has been interpreted for years, if not decades.” At that time, Mr.
Klein also pointed out that any challenges to the Disirict’s decision would be untimely pursuant to
NRS 288 because the contract has been limited to that list of classifications for years.

Mr, Gumm did not respond to Mr. Klein’s email, and the LCCTA did not challenge Mr.
Klein’s position that the bargaining unit was limited to Teachers, Tn fact, the LCCTA neither
grieved Mr. Klein’s position under the Master Contract, nor did it appeal the decision to the EMRB
pursuant to NRS 288.170(5).

LCCTA’s September 2024 Grievanc

In August 2024, the District entered into a contract with a long-term substitute teacher to
fill a vacant teaching position, while the Teacher normally assigned to an elementary school
classroom was on leave. Shortly after signing the contract with the long-term substitute teacher, the
District learned that the Teacher wished to return from leave at the starl of the school year, The
Teacher was allowed to return to the elementary classroom.

Upon learning about the elementary classroom Teacher’s wish to return to work, Mr. Kiein
contacted the long-term substitute teacher to inform her that her services were no longer needed in
the elementary classroom. At that time, Mr. Kiein asked the leng-term substitote if she would be
agreeable to filling a vacancy in another building instead. The long-term substitute teacher agreed,
and was placed in a classroom in the middie school. When moving the long-term substitute from
the elementary school ¢classroom to the middle school classroom, the Disirict did not follow the
transfer requirements sel forth under the Master Contract,

On September 12, 2024, the LCCTA grieved the District’s placement of the long-term
substitute teacher in a middle school classroom, alleging that the District’s action constituted

various contractual and legal violations (the “Grievance™). Included in these allegations was an

3




LITTLER MEMBELSON, P.G.

L= .’ e T

gm“mm‘-"—‘!—‘h—‘l—ll—'l—'l—'l—ii—l
Lo =~ B - - R - R . B R ¥L R S e ]

25
26
27
28

200 5. Virginia Ave.
B Flgor
G01-1944

Reno, Ne

TT6.348

vada 83

4858

argument that the District violated the Master Contract when it moved the long-term substitute
teacher because it failed to comply with the contract’s transfer rules.

On September 26, 2024, the District responded to the Grievance, denying the Grievance.
The District reiterated that long-term substitute teachers are not part of the LCCTA bargaining unit
and not subject to the Master Comtract.

On Qctober 1, 2024, the LCCTA responded to the District’s denial by challenging its
determination that long-term substitute teachers are not in the LCCTA’s bargaining unit.

On Qctober 2, 2024, the District responded to the LCCTA’s statement chellenging the
District’s position that long-term substitute teachers are not included in the bargaining unit. At that
time, the District expressly stated that long-term substitute teachers are not included in the
bargaining unit, have never been included in the bargaining unit, and do not share a2 community of
interest with Teachers in the bargaining unit.

Thereafter, the LCCTA requested to mediate the grievance, and the parties engaged in
FMCS Mediation on January 10, 2023,

Medintion was unsuccessful, and the LCCTA demanded to arbitrate the grievance pursuant
to the Master Contract’s Grievance Procedure. The LCCTA has taken no action to actually arbitrate
the Grievance following its demand to arbitrate.

¢. The Districli Refused to Negotiate Reparding Long-Term Substitute Teachers This

Spring.
Starting in February 2025, the District and the LCCTA began negotiations for a successor

agreement to the Master Contract. During negotiations, the LCCTA asked the District to add long-
term substitute teachers to the Master Contract. The District reiterated that it had already
determined that long-term substitute teachers were not part of the LCCTA’s bargaining unit, as
they lacked a community of interest with the licensed staff, and refused to negotiate their inclusion
in the Master Contract.

d. The District Moved to Dismiss the Appeal Pursuant to NRS 288.110(4).

Omn July 21, 2025, the LCCTA subimitied the Appeal, seeking to add long-term substitutes

to the LCCTA bargaining unit, to the EMRB.
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On August 18, 2025, the District moved to dismiss the Appeal on the basis that the Appeal
was brought well outside of the EMRB’s established 6-momth statute of limitations, and is,
therefore, untimely.

In response to the District’s Motion to Dismiss, the LCCTA alleged that its Appeal was not
untimely because during mediation the District egreed to negotiate with the LCCTA regarding the
inclusion of long-term substitute teachers in the Master Contract.

On October 22, 2025, the EMRB denied the District’s Motion to Dismiss on the basis that
& factual dispute exists between the parties.

IIl.  Argument

a. The Appeal is Untimelv and Should be Dismissed by the Board.

Pursuani to NRS 288.110(4}), “The Board may nof consider any complaint or appeal filed
more than 6 months after the occurrence which is the subject of the complaint or appeal.” (emphasis
added). The Board has long held that, pursuant to NRS 288.110(4), it lacks subject matter
jurisdiction over appeais concerning challenged actions that occurred more than six months before
the filing of the appeal. See Clark Co. Classroom Teackers Ass'n, et al v. Clark Co. School Dist.,
Item No. 210, Case No. A1-0454228 at pg. 2 (July 20, 1998).

Where the Board lacks subject matter jurisdiction because an appeal or complaint is brought
outside the six-month window, the Board may properly dismiss the appeal or complaint. See Las
Vegas Police Proiective Ass'n Metro, {rc. v. Las Vegas Metropolitan Police Depl., Item No. 589,
Case No. A1-045807 at pg. 2 (November 4, 2024).

Here, the Parties seem to agree that the District’s decision concerning the make-up of the
bargaining unit occurred years before the LCCTA filed the Appeal. The Parties also seem to agree
that the District informed the LCCTA on both April 26, 2024 and September 26, 2024 that only
“Teachers,” as defined by the Master Contract, were included in the bargaining unit. As such, the
Parties agree that the District’s written determinations conceming the composition of the LCCTA’s
bargaining unit occurred well outside NRS 288.110(4)’s 6-month statute of limitations.

While the LCCTA appears to acknowledge that the Appeal is untimely, they try to attempt

to circumvent this jurisdictional defect by asserting that the District agreed to negotiate over the

5
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inclusion of long-tertn substitute teachers in the Master Contract during the January 10, 2025
mediation. Relying on this alleged agreement, the LCCTA now contends that they did not have a
final decision from the District concerning long-term substitute teachers not being included in the
bargaining until March 2025. This argument fails as a matter of law. Under Nevada law, siatements
made during mediation are inadmissible and cannot be used to establish or contradict the position
of a pacty. See NRS 48.105(1); NRS 48.10%(2), Accordingly, the Board may not rely on an alleged oral
agreement made during mediation to toll the appeal deadline or o override the District’s prior position.
LCCTA’s reliance on inadmissible mediation communications cannot cure the pmimeliness of its appeal.
i, The Basis for the Factual Dispute Concerning the Timeliness of the Appeal
is Inadmissible and Should Not Be Relled on By the EMRA.

As an initial matter, what happens during mediation is confidential and may not relied on as evidence
in future proceedings. “Selilement negotiation testimony is typically inadmissible.” See NRS 43.105(1);
NRS 48.109(2). Acwify v. Swanson, 540 P.3d 420, 2023 Nev. Unpub. LEXIS 948 *7 (2023) “The
proceedings of [a] mediation session must be reparded as settlement negotiations, and no admnission,
representation or statement made during the session, not otherwise discoverable or obtainable, is admissible
as evidenee or subject to discovery.” NRS § 48.10%2); see also Clarendon Nat. Ins. Co. v. NatT Fire &
Marine Ins. Co., 512 F, App'x 671, 673 (5th Cir. 2013). Similarly, NRS § 48.105 limits the admissibility of
offers to compromise and evidence of conduct or statements made in compromise negotiations. Such
teslimony is typically only admissible if it is offered for another purpose, such as proving bias or proving an
effort to obstruct a criminal investigation. NRS 48.105(2); see alvo Acuity v. Swanson, 540 P.3d 420 (Nev.
2023). “Evidence related to settlement negotiations is inadinissible “either to prove or disprove the validity
ar amourt of a disputed claim or to impeach by aprior inconsistent statemem or a comtradiction.”” Clarendon
Nat'l Ins. Co. v. Nar't ‘Fire & Marine fns. Co., 512 F. App'x at 673 (relying on Fed. R. Evid. 408; and Nev.
Rev. Stat. § 48.109(2))

Here, the LCCTA introduced statements alleging that during mediation the District agreed to
negotiate the inclusion of long-term substitute teachers in the LCCTA’s Master Contract, these statements
were introduced solely for the self-serving purpose te contradict the Distriet’s position that the Appeal is

untimely by arguing that the District did not issue a final determination regarding long-term substitute

6
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teachers until after the January 10 inediation. This purpose neither conslitutes proving bias or establishing
an effort by the District to obstruct a criminal investigation, as such the LCCTA’s use of statements allegedly
made during mediation is improper and inadmissible.

Nevada law is clear that the LCCTA cannot rely op affidavits conceming statements allegedly made
by the District during mediation to support their argument that the Appeal is timely. Allowing the LCCTA
(or any party) to rely on such statements would set a dangerous precedent for all future mediations as it
would actively discourage pariies fram having open and honest communication during mediation which is
essential for reaching fair agreements. As such, the Board shoutd strike the LCCTA’s staterments regarding
the Distriet*s alleged agreement to negotiate regarding long-term substitule ieachers as inadmissible, and
should refrain from relying on these inadmissible statements moving forward.

Even if the Board allows the LCCTA to improperly rely on atfidavits concerning statements
allegedly made during mediation, which it should not, the District disagrees with the LCCTA’s recount of
what happened during mediation. Instead, as noted in the Declaration of Russell Klein, attached to the
District’s Reply in Support of its Motion to Dismiss, the District firmly holds that it has consistently refused
to negotiate the inclusion of long-term substitute teachers into the LCCTA’s bargaining unit. Furthermore,
the District asserts that during mediation it refused to negotiate the inclusion of long-term substitute teachers
into the Master Contract, even though the LCCTA repentedly requested that the District negotiate the topic
during mediation — ultimately resulting in the conclusion of mediation.

li.  The LCCTA Canrot Resurrect Its Appeal Outside the Statute of Limitations,

Finally, the LCCTA’s attempt to resurrect its right to appeal the District’s determination reparding,
the LCCTA bargaining unit outside of the appeals period, fails as & mafter of law. As noted above, pursuant
to NRS 288.110(4), once the LCCTA became aware of the District’s decision to exclude long-term substitute
teachers from the LCCTA bargaining unit, the LCCTA had six (6) months to file its appeal of that decision
with the EMRB. The District holds that this period ended years ago. However, even if the LCCTA were to
argue that they did not fully understand that long-term substitute teachers were excluded from the bargaining
unit until the District’s April 26, 2024 decision stating in no uncertain terms that only “Teachers” as defined
by the Master Contract were included in the bargaining unit, the Appeal was filed well outside the 6-month

limitation period, and is untimely.
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In Las Vegas Police Protective Association Metro, mc. v. Las Vegas Metropolitan Police
Department, the Board established that a party cannot resumrect a cause of action outside the statute of
limitations by attempting to trigger a new 6-month period. [tem No. 599, EMRB Case No. A1-045817 at pg.
2 {2005). This decision establishes that once a statute of limitations has run on a ¢laim brought pursuant to
NRS Chapter 288 has run, the party brining the action cannot restart the clock on their cause of action by
reasserting the same issue that gave rise to the underlying ceuse of action to their employer. See id.

Here, the LCCTA, like Las Vegas Police Protective Association Metro, Inc., is inappropriately
attempting to restart the clock. While the officer in Las Vegas Police Protective Association Meiro, ine.,
wrote a letter to try and restart the clock on his cause of action, the LCCTA has submitted false and
inadmissible evidence of 2 mediation agreement to attempt to restart its stainte of limitations to appeal the
long-standing District decision to exclude long-term substitute teachers from the bargaining unit. Mot only
does the LCCTA's action inapproprately attempt to use communications allegedly made during mediation
to support its case, the LOCTA attempts to restart a clock that has long-since run out m order to resurrect its
Appeal. This action is inappropriate and should not relied on by the Board to find that a true factual dispute
exists,

mmunity of Interest Between Long-Term Substitute Teachers and Licensed

Educators.

Under NRS 288.028, a “bargaining unit” is defined as “a group of local government
employees recognized by the local government employer as having sufficient community of interest
appropriate for representation by an employee organization for the purpose of collective
bargaining.” See also Nye Cnty Mgmt. Emps. Ass’nv. Nye Cnty., Item No. 844-A, EMRB Case No.
20018-012 at pg. 2:19-21 (2019). Under NRS 288.170, the “primary criterion” for determining the
composition of a bargaining unit “must be the community of interest among the employees
concemed.” When determining whether a community of interest exists the Board considers the
following factors: similarities in duties, skills, working conditicns, job classifications, employese
benefits, and the amount of interchange or transfer of employees, integmation of an employer’s
operations and supervision of employees. Nyve Cnty Megmt. Emps. Ass’n, Item No. 844-A, EMRB
Case No. 20018-012 at pg. 2:22-24 (citing Ny Cnip. Law Enforcement Ass’n v. Nye Cniy., Item No.

8
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805, EMRB Case No. Al1-046123 (2015)); Int'l Bretherhood of Electrical Workers Local 1245 v,
Truckee Meadows Water Auth., Ttem No. 825, EMRB Case No. 2017-002 (2017). The Board also
considers factors like: the desires of the affected employees, geographic proximity. commen
objectives i previding services, personnel policy, and the frequency of contract among employees.
See Nye Cnty Mgmt. Emps. Ass'n, Ttem No, 844-A, EMRRB Case No. 20018-012 at pg. 2:27-28, 3:1.

Here, the factors weigh against the Board finding a community of interest, as explained in greater

detail below.

While the Board “generally favors larger, wall-to-wall units to minimize the practical
difficulties on a local govemrent employer that resull from a proliferation of bargaining units and
to serve as a safegpard for employees against the diluted effectiveness caused by smaller and
fragmented bargaining units,” wall-to-wall units are not mandatory aﬁd must still satisfy the
community of imterest standard. See IBEW Local 1245 v. Truckee Meadows Water Authority, [tem
No. 825 (2017); see also Pac. Sw. diriinesv. N.L.R. B., 587 F.2d 1032, 1042 (9th Cir. 1978).

i  Working Conditions e District Do Not ich In Favor ¢
Community of Interest,

Like all District employees (including members of the LCCTA bargaining unit, members
of the Classified bargaining unit, as well as unrepresented employees), long-term substitute teachers
work at the District’s school sites — an ¢arly education building, an elementary school, a middle
school, a high school, a remote school located in Austin, NV. Therefore, their working conditions
are the same as any other employee working at the same location.

Because all employees at the District experience substantially similar working conditions
based on their warksite, this factor should have little bearing on the Board’s determination
regarding the existence of a community of interest.

fi.  The Dutles and Skills Assipned to Long-Term Substitute Teachers Do Nos
Weigh In Favor of Finding a Community of Interest,

Long-term substitute teachers differ from licensed teachers in severz] material respects, [n

Nevada public schools, long-term substitute teachers do not hold the same Mevada professional

teaching license as permanent ¢lassroom teachers and are engaged on a temporary basis to fill short-

9
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term vacancies. See NAC 391.0897 (providing the specific qualifications to serve as a substitute
teacher - e.g., a substitute teacher may serve with 60 semester credits or an associate degree and
may be hired for limited periods).

In fact, NRS 391.091 specifically distinguishes between licensed teachers and substitute
teachers, indicating a legislative intent to distinguish between the two classifications, holding them
apart and subjecting them to separate standards. This separation even applies to student teachers
who are actively seeking licensure. See NRS 391.096.

Because they are not fully licensed teachers, long-term substitute teachers are not assigned
the same level of responsibility as licensed teachers at the District. While long-term substitute
teachers admittedly work in the same environment, work similar hours, and fill a similar function
in 8 ¢classroom setting as regular licensed teachers, they are not required to maintain the same
licensure standards, they are not required to obtain additional training, and they are closely observed
by theit site administrators, to ensure they are providing adequate care, structure, and educationat
support to students in their classes.

Therefore, the duties and skills assigned to long-term substitute teachers differ from those
assigned to fully licensed teachers in a significant manner, and undermine a finding that the two
classifications share a community of intcrest.

ili.  The Beneflts Enjoyed By Long-Term Substitwte Teachers Do Not Weigh In
Favor of Finding a Community of Interest.

Long-term substitute teachers do not enjoy the same benefits as licensed teachers.
Speciftcally, long-term substitute teachers are hired on a year-to-year or semester-to-semester basis,
whereas fully licensed teachers have a three-year probationary period at the beginning of their
careers, and then enjoy tenure thereafter. As a result of this tenure, fully licensed teachers enjoy
protections against transfers, reductions in force, along with career advancement — including
receiving step increases and lane movement based on their years of service and educational
aitainment.

On the other hand, Long-term substitute teachers, unlike fully licensed teachers, are paid

based on a unilateral salary decision made by the District. Similarly, long-term substitute teachers,

10
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unlike Licensed Educators, do not enjoy step and lane movement on the Licensed Educator salary
schedule. .

While it is true that long-term substitute teachers enjoy some of the same benefits Licensed
Educators, the same is true of most District employees — regardiess of their membership in the
L.CCTA. For example, all employees receive similar sick teave, cost of living increases, bonuses,
and health insurance. As such, the benefits enjoyed by long-term substitute teachers more closely
alight with those provided to the District’s unrepresented staff.

Similarly, long-termn substitute teachers are not subject to the same evaluation system as
Licensed Educators in the LCCTA. See NRS Chapter 391 (discussing evaluation, tenure, and
discipline provisions which apply to licensed teachers and do not extend to substitutes). This is
extremely imporiant when considering a long-term substitute teacher’s rele at the District. Because
they are not subject to the same Nevada state regulated evaluation system. Specifically, they are
not evaluated for the following critical aspects of a licensed teacher’s role at the District: student
educational success, classroom control, lesson planning, personal development, ctc. They are not
subject to these evaluations because Jong-term substitute teachers are intended ta be a tempocary
role, and although the District is currently recovering from a large-scale turnover of its licensed
teaching staff during and immediately following the COVID-19 pandemic, it is actively and
successfully hiring licensed staff, working with long-term substitute to obtain their teaching
licenses, and reducing the number of long-term substitute teachers filling vacancies in its programs
- the number of long-term substitute teachers has already declined from 19 last school year to 12
currently, and is expected to drop to just 3 within the next two years.

Finally, unlike Licensed Educators covered by the Master Contract, who are permanently
placed in a grade level or specialty class, long-term substitute placements are based on the District’s
immediate staffing needs. As such, placements are by definition temporary and subject to change
from time to time &t the discretion of the District. This allows the District to act swiftiy to fill both

expected and unexpecied vacancies, ensuring that classroom coverage is optimized when a licensed

teacher is unavailable.

1)
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These siguificant differences between the classifications undermine any finding that a
community of interest exists between long-term substitute teachers and fully licensed teachers.

iv.  The Job Classifications and Amount of Interchange or Transfer of Employees
Do Not Weigh In Fuvor of Finding a Community of Inferest.

While the District does hire long-term substitute teachers to fill vacancies on a temporary
basis, the classifications at issue, licensed teachers and long-term substitute teachers, are not
interchangeable. The District’s goal is always to hire a licensed teacher to fill the vacant role. As
such, when a licensed teacher is hired to fill 2 vacancy, a long-term substitute will be removed from
the vacant assignment and either let go or reassigned to another vacant position.

Long-term substitute teachers are treated differently than licensed teachers based on their
classification because the classification distinction is the result of licensure differences. Licensed
Teachers are recognized by the State of Nevada as being able to be fully responsibie for planning
their lessons and supervising their classrooms, the rigor and breadth of study associated with
teaching licensure ensures their qualification to oversee a classroom. Long-term substitute teachers,
by definition, lack this licensure, and ere therefore, not permitted to be assigned the same duties or
responsibilities in connection with the supervision of a classroom. See NRS 391.096.

Therefore, although both licensed teachers and long-term substitute teachers are hired to
head a classcoom, their roles are very different. Long-term substitute teachers are hired on an as-
needed and temporary basis, do not have the same responsibilities over their classroom, and Lheir
day-to-day are directly monitored and approved by the District. Licensed Teachers, on the other
hand, expect to remain employed to oversee a particular classtoom indefinitely, and enjoy much
more control and discretion over their day-to-day classroom activities. As such, the two
classifications fill very different roles at the District, and this factor weighs heavily against a finding
of a community of interest.

v.  Geographic Proximity of Employees Does Not Weigh In Favor of Finding
Communily of Interest
Long-term substitute teachers, like all District employees (including members of the

LCCTA bargaining unit, members of the Classified bargaining unit, and unrepresented employees),
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work side-by-side at the District’s school sites. For instance, teachers, school site administrators,
counselors, classroom aids, para pros, and long-term substitute teachers regularly work side-by-
side at their worksites and in site classrooms. Each classification has a different role and set of
duties which help to ensure the smooth operation of the site/classroom, However. only teachers and
counselors — fully licensed roles pursuant to NRS Chapter 391 - are members of the LCCTA
bargaining unit.

Because all classifications of Disirict employees work together to help classrooms and
school siles function, the factors of geographic proximity should have little beering on the Board’s
determination regarding the existence of a community of interest.

vi.  The Application of the District’s Personnel Policies Doey Not Weigh In Favor
of Finding a Community of Inferest.

Long-term substitute teachers, like all District employees, including members of the
LCCTA bargaining unit, members of the Classified bargaining unit, and unrepresented employees,
are required to comply with the District’s personnel policies. As such, this factor should bave little
bearing on a finding regarding the existence of a community of interest.

vii. The Frequency of Contuct Between Licensed Educators and Leng-Term
Substitute Teachers Does Not Weigh In Favor of Finding a Community of
Interest.

As noted above, long-term substitute teachers, like a large number of District employee
classifications, work side-by-side in the classroom/school setting. As such, long-term substitute
teachers regularly and frequently interact with members of the LCCTA and Classified bargaining
units,

That said, this regular interaction is of little consequence (o a finding of 2 community of
interest because all District employees who operate within the District’s schools and facilities
regularly interact with each other due to the nature of educational work and the composition of
modem classrooms. As such, the fact that leng-term substitute teachers regularly work with

members of the LCCTA should have little bearing on a determination as to whether a community
of interest exists.

13
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vili, The Common Objectives Between Licensed Educators and Long-Term
Substiiute Teachers Do Not Weigh In Favor of Finding a Community of
Interest.

Like all District employees, the objective of a long-term substitute teacher at the District is
to assist in providing students with the highest level of educational support possible. As such, long-
term substitute teachers, like all District employees, actively work to support students and assist in
providing educational resources to those students, ensuring District students receive appropriate
instruction and educational support.

That said, this objective is shared by all District stafl, and all staff members — regardless of
their membership in the LCCTA, work together and independently to achieve this objective. As
such, this objective should have little bearing on a finding that long-terms substitute teachers share
a community of interest with Licensed Educators.

ix. The Desires of Affected Employees Do Not Weigh Irn Favor of Finding a
Community of Interesi

While the Appeal clearly indicates that the LCCTA wishes to incorporate long-term
substitute teachers into its bargaining unit, the LCCTA has presented ne allegations or evidence to
support a finding that the District’s long-term substitute teachers actually wish to join the
hargaining unit. In fact, to date, the District has not received any information suggesting that a
majority of employees in long-term substitute teaching roles actually wish to join the LCCTA. This
fact also weighs heavily against a finding that a community of interest exists, as there has been no
showing that the long-term substitute teachers actually want to join the LCCTA unit, or any other
unit for that mattee.

IV. Conclusion

Based on the foregoing, the District respectfully requests that the LCCTA’s Appeal be
dismissed as untimely and for failure to assert any probable basis for appeal, which deprives the
Board of jurisdiction over the Appeal. Should the Board determine that it does have jurisdiction,

the District requests that the Board find that based on the factors set forth above, long-term

14
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I am a resident of the State of California, over the age of eighteen years, and not a party to
the within action. My business address is 501 W. Broadway, Suite 900, San Diego, CA 92101-
3577. On November 13, 2025, 1 served the within document(s):

THE LANDER COUNTY SCHOOL DISTRICT’S PRE-HEARING STATEMENT

By Email - by e-mailing a copy of the document(s) listed above to the person(s) at the e-

™ vail address(es) set forth below.

Francis C. Flaherty

Dyer Lawrence, LLP

1817 N. Stewart Street

Suite 35

Carson City, NV 89706-2581
fflahery @dyverlawrence com
kyilbert@ dverlawrence.com
Attorneys for Appellant

I declare under penalty of perury that the foregoing is trus and correct. Executed on
November 13, 2025, at San Diego, CA.

/s/ Erin J. Melwak

Erin J. Melwak
Littler Mendel=son
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